Boonin, The Problem of Punishment, June 2007 draft


The Problem of Punishment

David Boonin

Chapter 3: The Retributivist Solution

[This is an excerpt from Chapter 3 of Dr. Boonin’s book.  The book addresses possible solutions to the problem of punishment.  The problem of punishment arises from the following fact:  punishment involves knowing infliction of harm on others, something we ordinarily think is wrong unless justified.  The problem of punishment is explaining how it is that those acts of punishment we typically think are justified (e.g. punishing those who commit crimes) are justified and how it is that those acts of punishment we think are unjustified (e.g. punishing the innocent) are unjustified.  A solution to the problem, on Dr. Boonin’s view, is a poor solution if it calls unjustified a wide range of punishments we ordinarily think are justified (e.g. if it says we should not punish those who commit any crimes) or if it calls justified a wide range of punishments that we ordinarily think are unjustified (e.g. if it says we should punish the innocent).]

3.0 overview

The consequentialist solution to the problem of punishment [which mostly focuses on punishment as deterrence] is essentially forward-looking.  It attempts to justify the permissibility of punishing offenders in the present by appealing to the beneficial effects that doing so will bring about in the future.  I argued in Chapter 2 that this solution is unsuccessful.  The retributivist solution, by contrast, is essentially backward-looking.  It claims that the fact that a person committed an offense in the past can be sufficient, in and of itself, to justify the fittingness of inflicting punishment now, regardless of whether or not doing so will produce any beneficial consequences in the future.  Some people are led to accept the retributivist justification of punishment simply because they are repelled by the consequentialist alternative.  Primoratz, for example, argues that it is reasonable to “set out from the assumption that the institution of punishment is not unjustifiable in principle” and then to justify the retributivist position by identifying the unacceptable “implications of the competing justifications of punishment” (1989: 148).  Similarly, Leslie T. Wilkins justifies his endorsement of the retributivist conclusion of the Report of the Committee for the Study of Incarceration by explaining that “I cannot accept it as a declaration of a desirable policy -- it is merely less unacceptable than any others which can be considered at this time” (Von Hirsch 1976: 178).  And Moore has expressed sympathy for what he calls the “reluctant retributivist” who becomes “a retributivist by default” because he finds “decisive objections” to all the other attempts to justify punishment (1987: 97).  On this account, one is led to accept the retributivist justification of punishment simply because all of the other justifications of punishment are even worse.


The reluctant retributivist begins with the assumption that punishment is morally permissible.  Reluctant retributivism, therefore, cannot constitute a solution to the problem of punishment.  It can count only as an evasion of it.  The same is true of what Hill refers to as “deep retributivism,” the view on which the claim that offenders should be made to suffer for their offenses is “a fundamental principle in need of no further justification” (1999: 409).
  The deep retributivist does not so much offer a solution to the problem of punishment as simply insist that it is self-evident that there is no such problem in the first place.  This response is unsatisfactory because many people, including many who believe in the practice of punishment, do not find retributivism to be intuitively self-evident and, indeed, many of them find it quite counterintuitive.


But reluctant retributivism and deep retributivism do not represent the only strategies available to the proponent of the retributivist solution.
  There are, in particular, two further sorts of approaches that can be, and have been, exploited in attempting to justify, and not merely to endorse, the retributivist position.  The first approach involves starting with particular judgments about particular cases and working from these to a more general principle of retributive justice.  The second involves starting with an even more general moral principle, such as a principle of rights or of fairness, and deriving from it a more specific principle of retributive justice.  I will consider the first of these approaches in section 3.1, in which I will examine the claim that the retributivist solution can be extracted from particular judgments we are likely to make about what particular people deserve.  I will consider the two most prominent versions of the second of these approaches in the two sections that follow, in which I will examine the claim that the retributivist solution can be derived from a more general theory of rights (3.2) or of fairness (3.3).  Finally, I will consider some less familiar but nonetheless potentially powerful further versions of the second approach, by which some recent writers have attempted to ground retributivism in general considerations about trust (3.4.1) and about debt (3.4.2) and will conclude by saying something about the relationship between retributivism and revenge (3.4.3).  I will argue that none of these attempts to defend the retributivist position is satisfactory, and that neither, therefore, is the retributivist solution to the problem of punishment.

3.1 desert-based retributivism


The most straightforward version of the retributivist solution to the problem of punishment is based on the concept of desert: punishing people for breaking the law is morally permissible because people who break the law deserve to be punished.  The most important defenses of this desert-based form of retributivism are those of Michael S. Moore and Stephen Kershnar.
  I will therefore organize this section around a discussion of their arguments, though I will supplement it with work by others who have defended a similar view.  Moore and Kershnar, like many other retributivists, attempt to defend two distinct claims: the claim that we have a right to punish offenders and the claim that we have a duty to do so.  Since only the first claim is needed in order to provide a satisfactory solution to the problem of punishment, I will focus here entirely on their defense of the first claim.    


3.1.1 the argument from cases.  The desert-based defense of the claim that it is morally permissible for the state to punish people for breaking the law can best be understood as an argument from particular cases.  The proponent of the theory, that is, starts by pointing to particular examples about which he assumes we will all have a certain kind of intuitive response.  He then argues that the theory that does the best job of accounting for these particular judgments involves a principle of desert, a principle that, in turn, can then be used to justify the permissibility of punishment.
  If this is true, then the practice of punishment turns out to be morally permissible because the claim that it is morally permissible is needed in order to account for the correctness of a number of more specific judgments which are assumed to be true.  Both Moore and Kershnar explicitly proceed by trying to establish that a desert-based form of retributivism “best accounts for” (Moore 1987: 98) or provides the “best explanation of” (Kershnar (2001: 41, 74-5) these particular moral judgments (see also Moore (1993: 24)).


The particular judgments that the desert-based retributivist appeals to in making this argument typically involve our reactions to horrendous atrocities committed by unrepentant offenders.  Moore, for example, cites several such examples from the writings of newspaper columnist Mike Royko, involving (among other things) a man who “raped and murdered [a stranded motorist] and drowned her three small children, then said that he hadn’t been ‘losing any sleep’ over his crimes,” an armed robbery at the end of which “[f]or no reason, almost as an afterthought, one of the men shot [and killed] the grocer,” and a kidnapper who “kept [his victim] in the trunk [of a car], like an ant in a jar, until he got tired of the game.  Then he killed her” (1987: 98-99). Murphy, in a related way, appeals to the reactions that audiences have to the most vicious villains in movies (1990b: 64-5).  And virtually everyone who defends retributivism on desert-based grounds makes use at some point or another of the case of the (usually unrepentant) Nazi war criminal (e.g., Primoratz (1989: 149); Kleinig (1973: 67)).  


Brutal murderers, movie villains and Nazis, of course, represent an extreme end of the spectrum of anti-social behavior.  But if the desert-based retributivist can succeed in using them to elicit intuitions favorable to his position, he seems then to be in a position to use them as a way of moving us toward similar judgments in less extreme cases.  As Primoratz puts it:

If we accept this [desert-based retributivist] claim with regard to the crimes committed in Auschwitz and Buchenwald, why not accept it with regard to crimes against humanity of lesser magnitude?  And if we accept the claim with regard to the latter as well, why not with regard to murder of a single human being?  And with regard to other crimes, less serious than murder?  Or, if we are not willing to go all the way with this demand that justice be done and the criminal paid back in full, where, precisely, shall we draw the line? (1989: 149).

The question, then, is whether the desert-based retributivist can succeed in arguing from the clear and extreme cases about which virtually everyone seems to agree to the conclusion that the practice of punishment itself is morally permissible.


I will argue in the sub-sections that follow that the answer to this question is no.  Before doing so, however, it is necessary to be clear about just what it is, precisely, about which everyone is supposed to agree in the first place.  The argument from cases, that is, attempts to defend the desert-based retributivist solution on the grounds that “it best accounts for those of our more particular judgments that we also believe to be true” (Moore (1987: 98)), and we must begin by getting clear about just what, exactly, those particular judgments are supposed by retributivists like Moore and Kershnar to be.


One possibility is that the particular judgments are simply judgments to the effect that it is morally permissible (indeed, obligatory) to punish these particular people.  At one point, for example, Moore refers to the judgments that he is counting on the reader to share by saying that “Most people react to such atrocities with an intuitive judgment that punishment is warranted” (1987: 99).  At another, referring to the nobleman in Dostoevsky’s Brothers Karamazov who has his dogs tear a young child to pieces in front of the child’s mother, Moore appeals to the intuitive judgment that the nobleman “should” be punished (1993: 25, 29).  And Kershnar, too, at times characterizes these particular judgments by saying that it “intuitively seems that [a person in a particular example] should be punished by the state” ((2000: 101, 104); see also (2001: 78-80)).
  On this version of the argument from cases, the desert-based retributivist is counting on you to believe that punishment is morally justified in at least some cases, and is then attempting to generalize from such cases as a means of justifying the practice of punishment in general.  


If this is what the particular judgments used to ground the argument from cases ultimately amount to, however, then there is no way for the argument to provide a solution to the problem of punishment.  Moore, for example, is presumably right to expect that most people will believe that the offenders should be punished in the cases he refers to.  If people did not have this belief, after all, there would be no problem of punishment in the first place.  The problem of punishment, that is, arises not because people do not have this belief, but precisely because people do have this belief and are then led to wonder if the belief can be justified.  And so appealing to that fact that people already believe that punishment is justified in these cases cannot serve as a basis for solving the problem.  It can serve only as a reminder that the problem exists.
  

...


A second way of understanding the argument from cases is suggested by a second way that Moore characterizes the response that he assumes we will have to the cases he cites: “most of us . . . feel some inclination, no matter how tentative, to punish [in such cases].  That is the particular judgment I wish to examine” (1987: 99, emphasis added).  On this second construal, the argument from cases begins not with the question-begging claim that punishment is morally permissible, but rather with an inclination actually to punish in such cases.  Since this inclination to punish is likely to be as widespread as the corresponding belief about the permissibility of punishment, and since the inclination does not beg the question in favor of the belief, this second construal of the argument from cases renders it immune to the objection that undermines the first.  But this second construal is unsuccessful nonetheless.  For not only does having an inclination to punish not beg the question in favor of a belief that punishment is permissible, it does not even provide support for that belief.  There are, after all, many inclinations that many people naturally have -- inclinations to feel envy, jealousy, lust, vindictiveness -- that they do not thereby take to be permissible to act on.  And so if all the argument from cases elicits from us is an urge to punish such people, this urge will not take us far in attempting to solve the problem of punishment.


What the argument from cases requires, therefore, is that the cases it appeals to elicit from us a judgment that is a genuine belief and not simply a feeling, but one that is not itself simply the belief that punishment is morally justified.  And there is, in fact, one final way of construing the argument such that it meets this requirement.  For at yet another point in Moore’s article, he characterizes the judgments he wishes to argue from in yet another way: “I suspect that almost everyone at least has a tendency . . . to judge culpable wrongdoers as deserving of punishment” (1987: 98).  


On one possible interpretation of this claim, of course, to say that a person deserves to be punished is simply another way to say that he should be punished.  And on this interpretation, it should be clear, this third construal of the argument from cases will simply collapse into the first, and will be unacceptable for the same reason.  But saying that a person deserves to be punished can mean something importantly different from this, and on the strongest reading of the argument from cases, it does.  On this alternative reading, saying that a person deserves to be treated in a certain way does not mean the same thing as saying that he should be treated in that way, but saying that he deserves to be treated in a certain way nonetheless provides support for the claim that he should be treated in that way.  It provides support for this claim, on this account, because in judging the overall value of a particular state of affairs, it maintains that we should not simply consider how much happiness or unhappiness each person in it has, but should also consider the positive and negative desert of those who have it.  We should think, that is, not that happiness itself is a good thing, but rather that deserved happiness is a good thing, not that unhappiness is a bad thing, but that undeserved unhappiness is a bad thing.  To say that a person deserves to be punished, on this account, is not simply to say that he should be punished.  Rather, it is to say that the world will be intrinsically a better place by one morally relevant measure if he is punished than it will be if he is not.  As Mundle puts it, “the state of affairs in which an offender is punished is less evil than that in which he goes unpunished” (1954: 74).  Kershnar, too, often puts desert claims in terms of good and bad states of affairs (e.g., (2000: 98-9); (2001: 2-5)).  And Moore himself, at points, is quite explicit in saying this: “what is distinctively retributivist is the view that the guilty receiving their just deserts is an intrinsic good,” where “[a] state of affairs, act or practice is intrinsically good if its goodness does not depend on some further effect that the state of affairs, etc., produces” (1993: 19, 22).
  


The belief that this is so in the sorts of cases that retributivists like Moore and Kershnar appeal to is presumably widespread, and, if we take it to be so, it can then provide the basis for a non-question-begging version of the argument from cases.  When we consider the cases cited by Moore, Kershnar and others, that is, we will agree that in such cases, the state of affairs in which the offender is punished for his offense is better than the state of affairs in which he is not punished, and will use this agreement as the basis for concluding that the offender should be punished (or, at the least, for concluding that it would be permissible to punish him) in such cases.  And in doing all of this, it is important to emphasize, we will be reasoning in a manner that is retributivist rather than consequentialist in nature.  The claim we will be led to endorse, that is, is not the claim that the act of punishing a particular offender will have positive consequences in the future that will in turn render the act morally justified in the present.  Rather, it is the claim that the act of punishing a particular offender is justified regardless of whether the act produces any further positive consequences in the future, simply because his being punished right now is in and of itself better than his not being punished.  The offender’s incurring the harmful treatment that he deserves, that is, will on this account be in itself constitutive of the world’s being better, rather than merely serve as a cause of some further effect that will make it better.  As Moore puts it, “Even if punishing the guilty were without any further effect, it would be a good state to seek to bring about, on this intrinsic goodness view of punishing the guilty” (1993: 20).  Some philosophers, it is worth noting, have challenged this judgment, wondering how it could ever be good in itself that someone suffer.
  While I have at least some sympathy for this point of view, I will concede here, at least for the sake of the argument, that the desert-based judgment being used to ground the argument from cases is correct.  The question, then, is whether it is sufficient to ground a solution to the problem of punishment. I will argue that it is not.



3.1.2 the not punishing the guilty objection.  Punishment, as we have seen, is a practice that treats the line between those who break the law and those who do not as a morally relevant one.  A successful solution to the problem of punishment must therefore explain why it is morally permissible to draw such a line in just this place.  ...  I will argue in this section and in the section that follows that the desert-based version of the retributivist solution is unable to draw the line where the practice of punishment draws it for two distinct reasons.


The first reason is that there are cases of people who are guilty of breaking a just and reasonable law but who are not morally deserving of suffering.  Such cases give rise to the not punishing the guilty objection.  One kind of case that gives rise to this problem involves people who do acts that are clearly illegal but are clearly not immoral.  This may be because the kind of act that the law in question forbids is never in itself an immoral act, or it may be because although the act is generally immoral, it is not so in a particular case.  A person who uses his car to drive a friend to the emergency room despite the fact that his car has not passed a required emissions test, for example, is clearly violating the law but is just as clearly behaving morally.  A person who steals a car to drive a friend to the emergency room, for that matter, clearly breaks the law, but at least in cases in which the friend will otherwise die and in which the owner of the car will not be significantly harmed by the theft (the owner, for example, has two other cars sitting in his driveway), it again seems clear that the act is not morally wrong.  Reasonable people may disagree about the merits of any one particular case, but it is difficult to avoid the conclusion that, on any reasonable view, there will prove to be many examples of acts that are not immoral despite the fact that they violate morally justified laws.  In order to be reasonable, after all, laws must be sufficiently clear and determinate to be understood by those whose behavior they are designed to govern.  And such laws, by their very nature, will prove unable to circumscribe all and only those instances in which an act of a certain type would be morally objectionable.  A law that says “do not steal cars,” for example, is reasonable in a way that one that says “do not steal cars unless doing so would produce a moral good of sufficient value to outweigh the prima facie wrongness of stealing” is not.  It is unavoidable, therefore, that there will be cases in which an act is not immoral despite the fact that it violates a just and reasonable law.
  But if an act is not immoral, then the person who performs it does not deserve to suffer for it.  And if the person does not deserve to suffer for it, then the desert-based retributivist position will be unable to justify the claim that the state would have the moral right to punish him for doing it.  Such cases therefore suffice to establish that desert-based retributivism cannot draw the line between those who may be punished and those who may not in the place that the defender of punishment must draw it.


There is a second kind of case that can also be used to support the not punishing the guilty objection, but before turning to it, it is worth briefly considering two kinds of responses that might be raised against my appeal to the first kind of case.  One response is based on the claim that there is a moral obligation to obey the law, at least on the assumption that the law itself is a just and reasonable one.  If there is a moral obligation to obey such laws, then every single act of breaking such laws will involve a violation of a moral obligation.  If this is so, then it may be that there really are no acts that are both justifiably illegal and not immoral.  And if this is so, then every offender will deserve to suffer for his offense.  The problem with this kind of response to the not punishing the guilty objection can best be put in the form of a dilemma: if there is a moral obligation to obey the law, then it is either an obligation that can be overridden by other moral considerations or it is not.  If the obligation is capable of being overridden, then there will still be cases in which an act is illegal but not immoral, namely those cases in which there are further moral considerations that override the obligation to obey the law.  If the obligation is not capable of being overridden, then the desert-based retributivist will succeed in showing that everyone who breaks the law deserves to be punished, but will also commit himself to implications that virtually everyone will find unacceptable.  It seems perfectly legitimate for the state to require drivers to have their cars undergo periodic emissions tests, for example, and perfectly reasonable to suppose that such requirements would become unworkable if they contained a provision on which cars could be driven without such tests whenever the driver had a morally good enough reason to do so.  And so, on the view that the obligation to obey the law is not capable of being overridden, it would turn out to be morally impermissible to drive your friend to the emergency room if your car had not yet passed its emissions test.  And this seems plainly to be an unacceptable result.


The second response that might be given to the first kind of case I have appealed to in defending the not punishing the guilty objection appeals instead to the claim that all legal prohibitions should follow moral prohibitions.  There should be laws against rape and murder and theft and so on, on this account, since such forms of behavior are immoral, but if, for example, there is nothing immoral about smoking marijuana, then there should be no laws against it.  If the only laws that are just and reasonable forbid acts that are independently immoral, then it will again follow that every justifiably illegal act is also an immoral act.  The problem with this second response is that there are too many laws that seem perfectly just and reasonable despite the fact that they forbid forms of behavior that are not independently immoral.  It is not immoral to drive (safely) without a license, for example, or to put an addition on your house without first obtaining a building permit, but most people will agree that it is just and reasonable to have laws that prohibit such acts nonetheless.  Even if we think that people should generally obey the law, therefore, and that the law should generally allow forms of behavior that are not independently immoral, it remains the case that there will be many particular acts that are not immoral despite the fact that they violate just and reasonable laws.  In these sorts of cases, a defender of the practice of punishment must be prepared to explain why the state has the right to punish the offender, and the desert-based retributivist will be unable to do so.

...


Defenders of the desert-based retributivist solution appeal to the intuitive reactions we are likely to have to the most extreme sorts of cases: cases in which the act done is a very severe violation of the law, is a very immoral act, and in which the character of the person who does the act is utterly vile and unrepentant.
  In such extreme cases, it is generally true that we will have the intuitive belief that the offender deserves to suffer.  But this intuition will only help to ground a solution to the problem of punishment if it can lend support to the more general claim that all of those who break just and reasonable laws deserve to suffer, even if their acts or motives are perfectly moral.  The intuition we have in the extreme cases fails to support this more general claim, intuitions we have in other cases undermine it, and so, in the end, the argument from cases fails to provide a satisfactory justification for the desert-based retributivist position.  The appeal to moral desert cannot account for all of the cases in which a defender of the practice of punishment is committed to the state’s having the right to punish, and so the desert-based retributivist solution cannot pass the entailment test that a satisfactory solution to the problem of punishment must pass.


3.1.3 the punishing the innocent objection.  The practice of punishment involves punishing people for breaking the law.  The person who breaks the law but who does not deserve to be punished therefore presents a crucial problem for the desert-based retributivist defense of punishment.  But the practice of punishment also involves not punishing people who do not break the law.  And this points to a second kind of problem for the desert-based retributivist.  For just as there are cases of people who break the law and who do not deserve to suffer, so there are surely cases of people who do not break the law but who do deserve to suffer.  It is clear that on the desert-based retributivist account, the people we may permissibly punish are simply those who deserve punishment.  As Moore puts it, “Moral culpability (“desert”) is [according to desert-based retributivism] both a sufficient as well as a necessary condition of liability to punitive sanctions” (1987: 96).  And as Kershnar puts it, “A person deserves punishment because, and only because, she has performed a culpable wrongdoing” ((2001: 41); see also (1999: 47)).  Since there are morally culpable wrongdoers who do not break the law, it follows that the desert-based retributivist solution is subject to the punishing the innocent objection.  ...


Imagine, for example, that the laws regarding spousal abuse are drawn up according to your own exact specifications.  They draw the line between behavior that is legally forbidden and behavior that is legally permitted in precisely the place that you think it should justly and reasonably be drawn.  Now consider the case of a man who fully familiarizes himself with the law as written and does everything he can to make his wife miserable without quite crossing that line.  If he is legally allowed to scream at her, he screams at her.  If he is allowed to cheat on her, he cheats on her.  In any way that he is allowed to embarrass, belittle, degrade and insult her, he does, and with relish.  He refrains from beating her or raping her, but only because he is afraid of the legal consequences.  Or consider the case of the racist who does everything he is legally permitted to do to insult black people.  If he is legally allowed to play racist songs, he does.  If he is allowed to throw a party celebrating the fact that hundreds of black people died in an earthquake, he does.  He refrains from burning crosses on people’s lawns, if he must, and he avoids lynching black people only because he is afraid of being caught.  These people are legally innocent.  They are immune to the practice of legal punishment.  But if you have the intuition that desert-based retributivists want you to have in the kinds of cases that Moore and others typically cite, it is difficult to imagine that you will not have the same sort of intuition here: these people deserve to have something bad happen to them.  Since they deserve to suffer, and since such desert is the basis for the right to punish on the desert-based retributivist account, it follows that desert-based retributivism would render it morally permissible for the state to punish them, despite the fact that they have violated no just and reasonable laws.  After all, if the negative moral desert of the offender is sufficient to render it morally permissible for the state to deliberately inflict harm on him, then the equally negative moral desert of the non-offender will be equally sufficient to render it morally permissible for the state to deliberately inflict an equal amount of harm on him.  The offender who does not deserve to suffer and the non-offender who does deserve to suffer are thus two sides of the same basic problem with the desert-based retributivist’s appeal to our intuitive responses to particular cases.  The basic problem is that the argument overgeneralizes from a relatively small and extreme set of cases.
  And in doing so, the argument forces the desert-based retributivist to stray even further from the practice of punishment that he seeks to justify.


There are two ways in which a defender of the desert-based retributivist solution might attempt to respond to the punishing the innocent objection.  One would be to deny that anyone who refrains from breaking the law is a morally bad person.  This response is plainly implausible.  Even if the laws in place are perfectly just and reasonable, there will be ways to behave immorally that are not illegal.  The other response would be to appeal to something other than the common sense notion of moral badness when constructing the desert-based position in the first place.  This, in the end, seems to be Moore’s response to the problem.  In a surprising and somewhat puzzling footnote, Moore explains that “‘Moral culpability’ as I am here using the phrase does not presuppose that the act done is morally bad, only that it is legally prohibited.  An actor is culpable in this conception when, in doing an action violating some criminal prohibition, he or she satisfies those conditions of fair fault ascription” (1987: 96fn). 


In one respect, of course, this stipulation would indeed enable the desert-based retributivist to avoid the punishing the innocent objection (as well as the not punishing the guilty objection).  Since by definition the non-offender has not done a legally prohibited act, it follows that, on this conception of moral culpability, everyone who is legally innocent would be morally innocent as well, and so would not deserve to suffer.  But this response to the punishing the innocent objection would save the desert-based retributivist from the objection only by depriving the position itself of the only support that initially grounded it.  This is what makes Moore’s stipulation here so difficult to understand.  When we meditate on the kinds of cases that retributivists like Moore and Kershnar appeal to, that is, vicious murderers, unrepentant rapists and torturers and so on, we are not led to the thought that people who do illegal acts deserve to suffer.  The Nazis so often appealed to in this context, for example, did not break the laws of their country, and we would feel no less strongly about the just deserts of the rapist or murderer even if it turned out that their acts were legal.  We are led, rather, to the thought that people who do immoral acts deserve to suffer.  Indeed, Kershnar, at least, is explicit in recognizing this.  He gives an example in which a woman points out to the Nazi authorities that they had overlooked a Jew who was hiding from them and says that his “intuition is that she deserves a rather severe punishment” despite the fact that in this case she acts in accordance with the law rather than against it (2001: 33).
  And in discussing the ways in which our intuitions respond to the seriousness of an offense, he notes that “our intuitions tend to track proportionality, not in terms of the seriousness of the act as viewed by the law but rather the moral seriousness of the act” (2001: 83).  All of this seems exactly right.  But all of this is exactly what leads to the problem of the immoral non-offender, who deserves to suffer as well, a problem that Moore seems to try to evade in a way that would undermine the only support he has provided for his position and that Kershnar seems to overlook entirely.  And so, in the end, the desert-based retributivist is impaled on the horns of a dilemma: either the claim is that immoral acts merit suffering, in which case the claim is well supported by the argument from cases but fails to justify the practice of legal punishment, or the claim is that illegal acts merit suffering, in which case the claim would help to justify the practice of legal punishment but is not supported by the argument from cases.  Either way, the desert-based retributivist solution will again prove unable to pass the entailment test and either way, at least for most people, it will again fail the foundational test as well.



3.1.4 the act versus outcome objection.  According to the desert-based retributivist position, an individual act of punishment is justified because, and only because, the person being punished deserves it.  Such a position can justify the practice of punishment in general, therefore, only by showing punishment to be a kind of suffering that all offenders, and only offenders, deserve to undergo.  This, I have argued, the desert-based retributivist simply cannot do.  But let us now suppose that I have been mistaken about this, and that it is really true that every single offender deserves to suffer and that no non-offender does.  Even if this is true, the desert-based retributivist position must still be rejected for a further reason.  For there is an important gap between the claim that a person deserves something, on the one hand, and the claim that it is morally permissible to impose that something on the person, on the other.  The first, as we have seen, amounts to the claim that the world is intrinsically a better place when he gets what he deserves than when he doesn’t, while the second amounts to the claim that we have the right to force him to accept what he deserves whether he wants to or not.  The desert-based retributivist position requires us to accept the inference from the former claim to the latter.  But the inference itself is objectionable.


That this inference is unacceptable can be seen in a number of ways.  Certainly, at a more general level, it does not immediately follow from the claim that one state of affairs would be intrinsically better than another that we have the right to bring the better state of affairs about.  The state of affairs in which only one innocent person dies is much better than the state of affairs in which five innocent people die, for example, but this does not in itself establish that it is morally permissible to kill one innocent person in order to prevent five others from dying.
  Similarly, in the case of positive desert, the inference is plainly invalid.  Suppose, for example, that there are five people who will soon die if they do not get a new kidney, and only one new kidney is available.  The five are physically equal, so that there is no relevant difference in terms of their compatibility with the new kidney.  But they are morally unequal in the following sense: four of the five are mean, nasty, selfish people and the fifth is nice, friendly and altruistic.  In this case, it seems fair enough to conclude that the nice person is more deserving of the kidney, that the world in which he gets the kidney is a better world from the standpoint of desert than is the world in which one of the others gets it.  But suppose that this person does not want to be given the kidney.  Perhaps he thinks it should be used for research because in the long run that will do more good, or he opposes transplants on religious grounds.  Clearly in this case, the fact that the state of affairs in which he gets the kidney that he deserves is a better one does not justify the claim that we may coercively bring it about against his wishes.


And now consider the case of the offender who really does deserve to suffer.  The state of affairs in which he suffers, that is, is a better one than the state of affairs in which he doesn’t, not because of any further beneficial consequences that his suffering will bring about, but simply because deserved suffering in and of itself is a better thing than the undeserved flourishing he will enjoy if he is not punished.  And assume, furthermore, that this particular offender does not wish to be punished.  In that case, to say that the fact that he deserves to be punished suffices to justify our forcing punishment on him is on a par with saying that the fact that the nice patient deserves the kidney suffices to justify our forcing the kidney on him.  We surely will not say the latter, and so we cannot say the former...

�	As Hill notes, Kant has frequently been understood to hold this view, although Hill himself rejects this interpretation.  See also Hill (1997: 194ff.). 





�	In addition, as Golash has pointed out (1994: 73), even if one does have the retributivist intuition that the wrongness of the offender’s act suffices to justify the offender’s punishment, one will surely also have the intuition that punishment involves treating the offender in ways that it is typically impermissible to treat him.  And this should be enough to render unsatisfactory the mere appeal to intuition as a foundation for the retributivist solution.     


�


	�In a frequently-cited essay, “Varieties of Retribution”, John Cottingham identified nine different theories of punishment that have sometimes gone under that name (1979) and in a more recent essay Nigel Walker distinguishes even more (1999). Up until the early 1970s, retributivism represented a relatively minor strand in the literature on punishment, a literature that was dominated by the consequentialist position.  That began to change with the publication in 1976 of two books: Doing Justice, by von Hirsch, and Certain Punishment, the report of the Twentieth Century Fund Task Force on Criminal Sentencing.  The tide has changed so significantly since then that by 1990 one student of the subject could plausibly write, in a survey on recent work in the field that “today, the theory of punishment is largely retributive theory” (Davis 1990: 220; similarly, see Ellis 1995: 225)).





�	See, e.g, Moore (1987, 1993) and Kershnar (2000, 2001).  Desert-based retributivism is also defended by Hawkins (1944), Lewis (1949) Mundle (1954) (though later rejected by Mundle (1968)), Kleinig (1973: esp. chap. 4), and Primoratz, chap. 7.





�	See, e.g., Moore (1987: 98, 120), Kershnar (2000: 101, 114).


	.


�	Similarly, on Garcia’s analysis of negative desert, to say that an offender deserves to be punished by the state amounts to saying that the state would not violate his rights by punishing him (1986: 223; 1990: 153).  Relatedly, Mackie suggests that the belief that it is morally permissible to punish the guilty is “very widely, perhaps universally, felt to have . . . an immediate appeal and underived authority” (1982:4). And Mundle, too, seems to endorse a form of desert-based retributivism while at the same time conceding that it cannot really be given a defense beyond appealing to the fact that many people seem to believe it (1954: 227-28). 





�	Kleinig can perhaps be understood as attempting to offer a non-question-begging argument from such intuitions.  In answer to the question of whether the unrepentant Nazi war criminal would be justified in complaining if he was later made to suffer for the atrocities that he committed, Kleinig writes: “I believe not, precisely because it would be just that he should so suffer.  To think otherwise would be tantamount to believing that it was all right to do what you like so long as you could get away with it, or at least get away with it for long enough and in such a way as to deprive punishment of any useful consequences” (1973: 67).  This, in effect, is to offer a version of the logical entailment argument examined in section 1.2.1: to believe that what the Nazi does is not “all right” entails that it must be just that he suffer for it.  But, as we saw in section 1.2.1, such entailment arguments are unsuccessful.  One can believe that acts do not merit punishment without believing that they are “all right” to perform if, e.g., one believes that they merit censure, compulsory restitution, that the state may forcibly prevent them from being performed, and so on.





�	See also Gendin (1970: 7).  This view can, in turn, be understood as part of the more general view that the world is a better place from the moral point of view when the good thrive and the wicked suffer.  See, e.g., Pojman (1999: 93): “It is intuitively obvious that the appropriate distribution of happiness and unhappiness should be according to virtue and vice.”  In addition, although Nozick sometimes presents his defense of retributive punishment in the language of the moral education theorist (e.g., 1981: 370, 372), his position, too, ultimately comes down to the claim that it “is in itself good” when punishment has negative consequences for a wrongdoer (1981: 377; see also 379).  Nozick views what is good about the resulting state of affairs in terms of its being good that correct values ultimately have an impact on the wrongdoer rather than in terms of its being good that the wrongdoer suffers (1981: e.g., 374, 375-6), but on either account the fundamental position is the same: that an act of punishing a wrongdoer is good because there is something intrinsically better about the state of affairs in which a wrongdoer is punished than there is about one in which he is not.  The objections developed in this section against desert-based retributivism, therefore, will tell against Nozick’s version of retributivism as well, despite the fact that he does not characterize his position as one that is grounded in considerations of desert (for a useful, though brief, set of further worries about Nozick’s discussion, see also Walker (1995)).





�	E.g. Hampton (1984: 141), Hill (1999: 425), Narveson (1974: 191-93).  See also Blanshard (1968: 75), who argues that the good deserve honor and respect while the bad deserve contempt and disapproval (but not suffering) and Shafer-Landau (2000) who defends what he calls the thesis of “nihilism about moral desert” on which there is simply no fact of the matter about how much suffering a particular offender deserves.





�	For a compelling discussion of this feature of laws, see Alexander and Sherwin (2001: esp. chap. 4).  





�	This suggests a third kind of problem case for the desert-based retributivist: consider a case in which a person did an objectively immoral act for an objectively bad reason, but now feels genuinely repentant about it.  I, at least, have difficulty feeling that this is now a person who deserves to suffer, even if he might have been a person who deserved to suffer at the time of his offense.





�	This point has been noted by a number of writers, including, e.g., Lacey (1988: 19), Dolinko (1991: 542), Bean (1981: 15).  Stern, who discusses the issue in terms of “grossly immoral betrayals of friendship” of the sort that “no one wants the law to be concerned with” suggests that the problem can be overcome by appealing to the claim that since the betrayer does deserve to punished for his betrayal, such punishment would, in fact “be justifiable if the impractical were practical” (1970: 323).  But even if it were cost-effective for the state to punish people for every act of private immorality, it seems implausible to suppose that it would thereby be permissible for it to do so, and agreeing that it would be permissible to do so would still be inconsistent with the theory’s passing the entailment test since it would amount to admitting that the line between offender and non-offender should not be treated as relevant in the way that the practice of legal punishment presupposes.





�	See also Manser (1962: 301, 302).  Relatedly, Kershnar gives an example of positive desert in which a good samaritan bravely saves a swimmer in shark-infested waters (2001: 10).  Our intuition that such a person deserves something good has nothing to do with the legal status of his act, only the moral status, and this provides still further support for the claim that the intuitions that desert-based retributivists appeal to track moral rather than legal wrongdoing.





�	This problem has been noted, in one form or another, by a number of writers including Barnett (1980: 142), Lacey (1988: 21-2), Ellis (1995: 227), McDermott (2001: 405n2), Hill (1999: 426), Golash (2005: 80), Wolgast (1985: 167-70), Satre (1987-88: 432) and Dimock (1997: 40-1). 





�	This is not to insist that it is not possible to defend the conclusion.  One could defend it by defending a consequentialist moral theory, and so a consequentialist would be willing to accept the move from the goodness of a state of affairs to the rightness of bringing it about.  But the fact that a consequentialist principle could be employed to support the inference is of no use to one seeking to defend punishment on retributivist grounds.  





�	Similarly, as Dolinko has pointed out (1991: 544), the fact that it would be better from a desert standpoint if a father’s estate was passed on to his good son rather than to his wicked son does not make it permissible for the state to bring that state of affairs about if the wicked son has acquired the right to the estate via the father’s will (see also Dolinko (1997: 522-27).  And more generally, as Moriarty (2003) has argued, it is difficult to avoid treating desert claims symmetrically in the context of distributive and retributive justice.  But this means that, unless one believes that it is permissible for the state to coercively bring it about that good people get the happiness that they deserve, one cannot think it permissible for the state to coercively bring it about that bad people get the unhappiness they deserve, even if one agrees that they deserve it and that things would be better if they got it.










